Editor's note: appeal filed, sub nom Qoast Range Assoc. v. Shuford,
dv.No. 98-819-JO(D Q. July 7, 1998)

FR BNDS GF THE NESTUCCA
QOAST RANGE ASSCO ATI ON

| BLA 98-6 Deci ded June 22, 1998

Appeal froma decision of the Tillanook Resource Area Manager, Bureau
of Land Managenent, to restore two roads and repl ace two bri dges.
Envi ronnental Assessnent Nobs. (R 086-97-09 and (R 086- 97- 11.

Afirned.

1 Environnental Policy Act--Environnental Quality:
Environnental S atenents--National Environnental Policy
Act of 1969: Environnental Satenents

AFnding of No Sgnificant Inpact wll be affirned
wth respect to a proposed action if the record

establ i shes that a careful review of environnental

probl ens has been nade, all rel evant environnent al
concerns have been identified, and the final
determnation is reasonable. A party challenging the
determination nust showthat it is premsed on a cl ear
error of lawor demonstrable error of fact, or that the
anal ysis failed to consider a substantial environnental
guestion of nmaterial significance to the proposed
action. The ultinate burden of proof is on the

chal l enging party. Mre differences of opinion provide
no basis for reversal.

APPEARANCES.  Les Hel geson, President, Friends of the Nestucca, Beaver,
Qegon, and Chuck Wl ler, Orector, (ast Range Association, Gorvallis,
Qegon, for Appellants; Dana R Shuford, Tillanook Resource Area Manager,
Tillanook, Qegon, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDGE | RWN

The Friends of the Nestucca and the (hast Range Associ ation have
appeal ed fromthe Deci sion Record and F nding of No S gnificant |npact
i ssued on August 26, 1997, by the Area Manager, Tillanook Resource Area,
Bureau of Land Managenent (BLM, approving restoration of two existing
roads and repl acenent of two bridges in Tillamok Gounty and Yanhil |
Qounty, Oegon, and inpl enenting the proposed actions described in
Environnental Assessnent (EA) No. (R 086-97-09, "Restoration of the
Nest ucca
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Rver and B ble Oeek Access Roads,” and EA No. (R 086-97-11, "Nestucca
Access Road Bridge Repl acenent,” as nodified by mtigati ve neasures and
design features set forth in the Decision.

V¢ granted Appel lants' Petition for Say of BLMs Decision by O der
dat ed Novenber 14, 1997, and have expedited our review at BLMs request.
Qur decision nmakes it unnecessary to rule separately on BLMs My 28, 1998,
Petition for Rel ease of the Say.

BLM's Deci si on describes the projects:

Approxi natel y 53 cul verts woul d either be repl aced,
repai red, nodified or an overflow added. Approximately thirteen
culvert inlets would be cleaned or reconstructed. S x |ocations
woul d have restoration to benefit fish. \Wndthrown trees,
adjacent to the road, would be placed in the flood plain for fish
habitat and riparian values. H unes woul d be added to
approxi mately 15 cul verts. Quard rails and posts woul d be
repl aced.

Narrow segnents wthin a 2.6 mle gravel section on the
Nest ucca Access Road woul d be w dened. The gravel surface woul d
be renoved, replaced wth a higher quality rock, asphalted, and
chi p seal ed.

Approxi natel y 40 sl unps woul d be reconstructed or repaired
usi ng a conbi nation of four nethods. 20.9 miles of the Nestucca
Access Road and 5.2 miles of the B ble Geek Access roads woul d
be chip-sealed to their existing wdth over their current asphalt
surface. The total mles to be resurfaced woul d be approxi nat el y
26.1 ml es.

Two single lane bridges wll be replaced wth new doubl e
| ane spans neeting current |oadi ng standards. The spans woul d
be approxi mately 150 feet in length at the Nestucca R ver Bridge
(Sation #873 which is near A der G en Canpground) and
approximately 80 feet inlength at the Hk Geek site.

(Decision at 20, Attachnent A)

In early June 1997, the US Fsh and Wildlife Service (FV§, Qegon
Sate Gfice, wote BLMconcerni ng the scopi ng of issues to be addressed in
the environnental anal ysis conducted for these projects under the National
Environnental Policy Act of 1969 (NEPA), 42 US C § 4331 (1994). The P
stated it |earned about BLMs proposed Nestucca R ver road projects in the
process of coordinating wth the Federal H ghway Administration (FHY about
i npact assessnent of FHA' s B ai ne Road project, which "is contiguous wth
Nestucca R ver Road and is inmedi atel y adjacent to the Nestucca Rver." U

1/ Letter of June 3, 1997, fromRussell D Peterson, Sate Supervisor,
R, to Dana Shuford, Area Manager, Tillanmook Resource Area, BLM
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The P/ said it was "particul arly concerned about cunul ative inpacts wthin
the Nestucca watershed.” 1d. at 3.

VW are also anare of simlar or related BLMprojects incl udi ng
bridge replacenent at Alder Gen and Hk Geek, realignnent of
the eastern end of Nestucca R ver Road, and Energency H ood
Repair activities. Ve believe that the cunul ative effects of
these projects, particularly inpacts to water quality and
riparian reserves, should be rigorously eval uated during the NEPA
process. V¢ believe the nost straight[-]forward neans of
ensuring appropriate anal ysis of the cunul ative effects of these
projects is to evaluate themin a singl e NEPA process in
partnership wth [ FHA .

| d.

P& noted that "the Gouncil on Environnental Quality (CEQ recently
publ i shed a handbook for assessing cumul ative effects entitled CGonsidering
Qunul ative Bfects Under the National Environnental Policy Act." 2/ "The
section of the handbook addressing scoping for cumul ative effects (Chapter
2) outlines a four step process. Each step, and our recommendati ons for
appl ying that step to biol ogi cal resources, is enunerated bel ow

Sep 1. Identify the significant cumul ative effects issues
associated wth the proposed action and define the assessnent
goals. * * * [3/]

2/ Gonsidering Qunul ative Hfects Uhder the National Environnental Policy
Act, (EQ Executive Gfice of the President, January 1997. The preface
states: "This handbook * * * introduces the NEPA practitioner and ot her
interested parties to the conpl ex issue of cumul ative effects, outlines
general principles, presents useful steps, and provides infornati on on

net hods of cunul ative effects anal ysis and data sources. The handbook
does not establish newrequirenents for such analyses. It is not and
shoul d not be viewed as formal (EQ guidance on this natter, nor are the
reconmendati ons i n the handbook intended to be legally binding." 1d.

at iii.

3/ "The significant cuml ative effects issues that shoul d be eval uated in
NEPA assessnent s i ncl ude:

"a. sedinent loading and its effects on sal noni ds specifically and
the aquatic ecosystemin general, particularly considered cumul atively wth
existing tenperature and in streamstructure defi ci enci es;

"b. disturbance and fragnentation of riparian reserves and the
effects on water quality (tenperature, sedinent |oading), recruitnent of
| arge wood and ot her sources of structural conplexity into the aquatic
ecosystem and the riparian reserves' function as a dispersal habitat for
terrestrial species;

"c. construction noise and its effects on noi se-sensitive species
usi ng adj acent riparian and | at e-successi onal habitats; and
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Sep 2. Establish the geographi c scope for the anal ysis. * * *
Sep 3. Establish the tine frane for analysis. * * *

Sep 4 ldentify other actions affecting the resources,
ecosyst ens, and hurman communi ties of concern.

Id. at 3-4.
The BLM's Environnental Anal ysi s

BLMdid not issue an EAin partnership wth the FHA Rather, on
June 17 and 23, 1997, respectively, BLMissued EA No. (R 086-97-11
concerni ng the Nestucca Access Road Bridge Repl acenent and EA No. (R 086-
97-09 concerning Restoration of the Nestucca Rver and B bl e Oeek Access
Roads.

EA No. (R 086-97-09 concerning the restoration of the roads states
that it is tiered tothe My 1995 SalemD strict Resource Managenent HF an
(RW). (EAat 1.) It states the purpose of the project is to "restore
conditions of the two roads to neet applicabl e construction and public
safety standards; to mininize sedinentation i n accordance wth applicabl e
standards; and to inprove fish passage in |ocations where it is currently
limted." Id. at 2. Theintent is to further attai nnent of the Aquatic
(onservation Srategy (ACS adopted under the Northwest Forest PFan. 1d.

The EA listed four BLMroad repair activities in the Nestucca
Rver and Yanhi || R ver watersheds (including the repl acenent of bridges
described in EA No. (R 086-97-11) and two FHA road repair activities in the
Nestucca Rver watershed. It stated that although these activities were
not included in the EA "the cunul ative effects of these activities al ong
wth this proposed [road restoration] action wll be considered in
developing this EA" 1d.

The roads are part of the infrastructure BLMneeds to nanage resour ces
inthe area. Id. at 3. The 1995 RW states that "reconstructing roads
and associ ated drai nage features that pose a substantial risk™ is one neans
of achieving the ACS. Because of limted budgets, the roads have not been
consistently maintained. If they are not restored, sedinentation woul d
likely increase. In addition, sone culverts are too snall for a 100-year
flood and hinder fish passage. These factors "pose a substantial risk to
the environnent," the EA states. The roads do not neet their original or
current standards and therefore pose public safety concerns as well. Id.
at 4, see alsoid. at 6-7.

fn. 3 (conti nued)

"d. fishing pressure, tranpling riparian vegetation, traffic noi se,
corvid attraction, and other types of disturbance and habit at
degradation resulting fromthe i ncreased hunan presence facilitated by road
i nprovenents. "
(Letter of June 3, 1997, fromRussell D Peterson, Sate Supervisor, F/§
to Dana Shuford, Area Manager, Tillanook Resource Area, BLM at 4.)
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In describing the affected environnent, the EA says that the
21.5 mles of the Nestucca Rver road and the 5.2 mles of the Bble
Qeek road that are under BLM nanagenent are used by the public "for
recreation, cross country access, and access to federal lands." 1d. at 5.
The Nestucca Rver road "runs in an east to west direction connecting wth
county roads on each end naking it a through route between the O egon Qoast
and the Wllamette Valley." Id. at 4. It is "often only 30 or so feet
above the river's elevation.” 1d. at 5.

The Nestucca R ver is designated under the Oregon Scenic Vét erways
Act. "Athough Federal agencies nanagi ng the Federal |ands are not |egally
conpel led to conply wth the Sate's admnistrative rules, it is BLMpolicy
that we confer wth the Sate so as to attenpt to ensure the agency' s
actions are conpatible wth the Sate's objectives, if at all possible.”
Id. Uder the RW, BLMis nanaging this segnent of the river "to protect
those qualities which would nmaintain the tentative classification of
"Recreational' under the [National WIld and Scenic Rvers Systen)." 1d.
at 6.

The road restoration project area is wthin designated critical
habitat for the narbled nurrel et and the northern spotted ow, both
t hreat ened speci es under the Endangered Species Act (ESA), and wthin 2.5
mles of the nest of a northern bald eagl e, another threatened speci es.
Id. at 89. The areais alsowthin the ecological |y significant unit
(ES)) designated for Oegon (ast steel head trout, a proposed species, and
wthin a key watershed for conservation or restoration of anadronous
salnonids. 1d. at 9. The ESUfor Qegon Mast coho sal non, a candi date
speci es, al so includes the area, and the "other anadronous species that
have candi date status and are |l ocated wthin or downstreamof the project
area include sea run cutthroat, chinook sal non and chumsal non." 1d.
at 10.

The EAreferred to the Nestucca Vet ershed Anal ysis prepared by BLM
and the US Forest Service in ctober 1994 for a description of water
gquality in the affected environnent and to a 1987 botani cal inventory al ong
the Nestucca Rver and a field inventory of riparian zones. The riparian
area design features in the EA were devel oped fromthe field inventory.

Id.; seeid. at 16-17.

The BLMEA stated that it focussed on the fol | ow ng i ssues:

1. Wat are the inpacts of the proposed project upon
t hose species |isted, proposed or candi dates under the Endangered
Soecies Act, identified as Survey and Manage Speci es or Speci es
of Goncern under the Bureau' s Sensitive Satus Species Policy;
and/or their habitats.

2. Wat are the inpacts of the proposed project upon water
quality fromsedinent input to streans, and of chem cal
contam nation associ ated w th nachi nery and asphal t ?
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3. Wat are the inpacts of the proposed project to
aesthetic qualities reflected in the objectives of the Back
Qountry Byway and ot her recreation experiences.

4. Wat are the inpacts of the proposed project to
recreation associated wth limting access or road cl osure for
wor k needs.

5. Wat is the likelihood of getting an increase in peopl e
as aresult of better driving conditions and what are the i npacts
of the proposed project on recreation and the anal ysis area
(various river activities, recreation facilities, garbage,
vandalisn) if an increase actual ly resulted.

(EA at 10-11.)

The EA described alternatives designed to address these issues and
neet the purposes of the project. The proposed action (set forth as the
first three paragraphs of the BLM Deci si on Record above) incl uded desi gn
features for reducing wldlife disturbance; construction practices;
controlling sedinent; repairing road-fill failure; paving a 2.6 mle gravel
section of the Nestucca R ver road; storing and using excavated nmaterial ;
chi p-seal i ng pot hol es and road surfaces; washi ng asphal ti ng nachi nery and
handl i ng hazar dous substances; repairing, replacing, and addi ng cul verts;

i nprovi ng fish passage and habitat; conserving vegetation in riparian
areas; placing large pieces of wnd-throan wood in riparian areas; addi ng
flunes to sone cul verts; replacing guard rails; and detouring traffic
during construction. In addition to the alternative of undertaki ng none of
t he proposed action, BLMconsidered two alternatives that were the sane

as the proposed action, except that fish passage through certain cul verts
woul d be addressed differently, and listed three alternatives that were
consi dered but not anal yzed further. (EA at 11-20.)

The EA addressed the environnental consequences of the proposed
action. A though no physical nodification of narbled nurrel et or northern
spotted ow habitat woul d occur, the EA stated that the increased potenti al
for noi se disturbance woul d be likely to adversely affect these speci es,
based on a B ol ogi cal (pinion fromPA, and may affect but woul d not |ikely
adversely affect the northern bal d eagle. This disturbance woul d result
fromnoi se | evel s above anbient levels wthin 0.25 mles of suitable
habitat for the narbled nurrel et or northern spotted ow. (EA at 21-

22.) 4/ Inpacts on five "survey and nanage" and four "special status"
speci es

4/ The EA quoted fromthe Mr. 3, 1997, F/% B ol ogi cal Qpinion (1-7-97-
F121) issued to BLMDO strict Minagers and the Forest Supervi sor of the
S uslaw National Forest entitled "Formal and infornal consultations on
FH scal Year 1997 projects wthin the Oegon Gast Provi nce whi ch woul d
disturb bal d eagl es, northern spotted ows, and narbled nurrel ets during
critical nesting periods."
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were expected to be mninal or negligible. Four species of sensitive
birds and two species of sensitive nammal s woul d be expected to avoid the
di sturbance. Id. at 22-23.

The EA stated that the effects of the rel ease of sedinent and
creation of turbidity on Oegon (ast steel head trout and on O egon Qoast
coho salnon were likely to adversely affect these species but not
j eopardi ze their continued exi stence, based on a "B ol ogi cal Assessnent
summari zi ng habitat data fromthe nain Nestucca and B k Greek (Baseline
indicators) followng Level ne guidance.” 1d. at 23. Hfects on
candi date species of fish—e.g., cutthroat trout and chi nook sal non—were
expected to be simlar. Id. Sedinent would be increased in the short term
as aresult of replacing culverts, hauling waste material, and repairing
sl unps but woul d be reduced in the | ong term—and fi sh passage woul d be
enhanced—by the project. 1d. at 24-25. Véter quality woul d al so be
benefitted by a reduction in sedinent and | andslides. The benefi ci al
effects of reducing sedi nent were rated as | ow frompavi ng the gravel ed
section of the road and as high fromstabilizing sidecast failures. There
woul d be sone short-termadverse inpacts fromthe construction phase. 1d.
at 25. "Because of the short duration and relatively small quantities of
sedi nent expected to result fromthese actions, these adverse effects are
rated as low" 1d. at 26.

The proposed action was not expected to have any inpact on vegetation
intheriparian reserves. It would help naintain and restore three ACS
obj ectives and was not expected to retard restoration and nai nt enance of
six others. Id. at 26. 5 As inpacts on visual quality and recreation,

5/ "Actions proposed wthin the R parian Reserves woul d hel p to nai ntai n
and restore the fol l ow ng ACS obj ectives (nunibered as they appear in the
ACS[:] (3) the physical integrity of the aquatic system including
shorel i nes, banks, and bottomconditions; (4) water quality necessary for
the support of healthy riparian, aquatic, and wetland ecosystens; and

(5) the sedinent regi ne under which aquatic ecosystens evol ved. The
proposed action is not expected to retard restorati on and nai nt enance of
the followng ACS objectives: (1) the distribution, diversity, and

conpl exity of watershed and | andscape-scal e features to ensure protection
of the aquatic systens to which species, popul ati ons and communities are
uni quel y adapted; (2) spatial and tenporal connectivity wthin and between
wat er sheds; (6) in-streamflows sufficient to create and sustain riparian,
aquatic, and wetland habitats and to retain sedi nent, nutrient, and wood
routing; (7) the timng, variability, and duration of floodplain

i nundation and water table el evation in neadows and wetlands; (8) the
speci es conposition and structural diversity of plant conmunities in
riparian areas and wetlands to provi de adequate summer and w nter thernal
regul ation, nutrient filtering, appropriate rates of surface erosion, bank
erosion, and channel mgration and to supply anounts and distributions of
coar se woody debris sufficient to sustain physical conplexity and
stability; and (9) habitat to support well-distributed popul ations of
native plant, invertebrate, and vertebrate species that are riparian-
dependent . "

Id. at 26-27.
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the EA stated that in the short termthe project woul d create fresh cut
banks and fill slopes and sterile-appearing slopes but inthe long termit
woul d provide "a safer, nore confortabl e drive through the area which wll
all OW Users nore opportunity to view and enj oy the scenic val ues of the
area." |d. at 27. Wether popul ation growth in the area conbined wth a
snoot her road surface woul d result in increased traffic vol une and hunan
use of the area could not presently be quantified, the EA stated. Id.

The EA al so revi ened the environnental consequences of the no-action
alternative and the two other alternatives on wldlife, fisheries, and
water quality. Id. at 28-30.

In the cunul ative effects section of the EA BLMsaid the cumul ati ve
effects of road inprovenents by various Federal agencies and counties "nay
be nore use of the roads by famly and tourist vehicles because of the
inproved road quality" and that in turn "nay potentially | ead to enhanced
recreati on use along the Nestucca Gorridor." (EAat 31.) "Wether this
woul d happen is not certain and cannot presently be quantified,” BLM
st at ed.

The cunul ative effects of the road i nprovenent projects |isted—as
wel | as of tinber sales and associ ated road construction and of road
obliteration activities—were anal yzed by consi dering the effects on water
quality of all the known and anticipated projects occurring in the Nestucca
wat er shed during the 1997-98 tine period.” 1d.

Al of these projects have the potential to affect water
qual ity through suspended sedi nent and turbidity increases,
or increased water tenperature. * * * The effects * * * wll
accumul ate as one noves downstream The overal|l effect is an
increase in water tenperature during the summer nonths, and
an increase in suspended sedi nent concentration and turbidity,
especially during naj or wnter storns.

Id. BLM concl uded:

The i npacts of these changes on the desi gnated beneficial uses,
whi ch are public donestic water supply, industrial water supply,
irrigation, livestock watering, water contact recreation,
aesthetic qual ity, boating, resident fish and aguatic, sal noni d
spawni ng and rearing, anadronous fish passage, fishing, wldlife,
hunting, and hydropower, are unknown and cannot be quantified f or
thi s assessnent.

| d.

The EA stated that formal consultation had taken place wth P& in
accordance wth regul ations under section 7 of the ESA concerning the
northern spotted ow, the narbled murrel et, and the northern bal d eagl e
and that formal conferencing wth the National Mirine H sheries Service
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was "ongoi ng on projects and proposed actions of this type in the ESU of
QO egon mast Seel head and coastal coho salnon.” 1d. at 32

The EA listed six nmitigation neasures, e.g., hydro-mul ching of cut-
and-fill slopes, dust abatenent near recreation sites, and three neans of
reduci ng i nconveni ence to traffic while the project was being carried out.

Id. at 33.

The EA includes an inventory of culverts on the Nestucca R ver and
B bl e Oreek access roads (Appendi x 1), and a survey of anadronous fi sh
and fish habitat associated with the cul verts involved in the project

(Appendi x 2).

EA No. (R086-97-11 stated that the two bridges on the Nestucca R ver
access road need to be repl aced

to neet current |oading standards. Loggi ng and heavy

const ructi on equi pnent exceed the bridge capacity on a conti nual
basis. The Nestucca Access Road was converted to a two | ane road
wth a 20 foot wde asphalt running surface in the late 1980 s
except for one remaining section approxinately 2.8 mles in
l'ength. The w dening and paving project has increased the
average speed on the road[,] creating hazardous conditions when
the increased traffic | oad and hi gher speeds are suddenly
constricted to a one-lane bridge and these bridges sustai ned
danage during the flood of 1996 and have had a history of
scouring probl ens associated wth big stormevents. sage of the
area has increased wth popul ation increases and as a result of
advertising the area through the Sate Scenic Vét erways
designation and BLMs National Back Gountry Byway program

(EAat 2.)

The EA stated that the issues posed by replacing the bridges were
the effects on anadronous fisheries, on sensitive species, and on public
safety. The effect on traffic of cl osi ng the road whil e the bridges were
bei ng repl aced was al so identified as an issue. Id.

The proposed action (set forth as the final paragraph of the
Deci si on above) and el even design criteria were described. 1d. at 3. The
no-action alternative discussion stated the bridges woul d continue to exist
until no | onger safe and repair of the danage they sustained in 1996 woul d

still need to be acconplished. Two other alternatives—w dening the
exi sting bridges and providing tenporary bridges—were listed as
"considered but not anal yzed further.” 1d. at 4.

The di scussion of the affected environnent and the consequences to
the environnent briefly nentioned the water quality, fisheries, wldlife,
and recreational dinensions described in the road restoration EA In
addition, the EA stated that replacing the bridges would "contribute
great!y"
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to public safety. Qdosing the road for construction woul d cause sone | oss
of incone fromthe Alder G en recreation site and mght cause a decrease in
traffic, the EAstated. 1d. at 4-5.

This EAreferred to the road restorati on EA for a di scussi on of
cuml ative effects. I|d. at 5.

Attached to the EA was a BLMbi ol ogi cal eval uation stating that
di sturbance fromthe proposed bridge repl acenents would be likely to
adversely affect the narbled nurrel et between April 1 and August 5 but
"work occurring between August 6 and Septeniber 15 and adhering to daily
tine restrictions (working from2 hours after sunrise until 2 hours before
sunset)” would not be likely to adversely affect the species. (Evaluation
at 2.) The project would have no effect on the northern spotted ow or the
northern bal d eagle. The eval uation included two suggested neasures
designed to mitigate di sturbance of the nurrel et.

The P& comments on the draft EA s iterated its concern that
"cumul ative inpacts to biological resources fromsed nent |oadi ng,
di sturbance and fragnentation of riparian reserves, and increased
recreation could be significant." They conti nued:

Unfortunately, the [draft EA s] conclude that the cumil ative
effects of these projects are unknown and cannot be quantified
for these assessnents. |n the absence of an integrated NEPA
process that considers the effects of all these projects
together, or wthout careful and coordinated cumul ative effects
anal ysis, we are unabl e to concur that the cumul ative effects of
the various projects identified wthin the Nestucca wat er shed
Wil beinsignificant. As aresult, we do not believe the Draft
EAs, intheir present form support a FHnding of No S gnificant
Inpact (FONSI). * * * |n the absence of [a cunul ative effects
anal ysis coordinated wth FHA * * * we recomrmend that the BLM
and [FHA coordinate to devel op a nonitoring programthat feeds
back into project inplenmentation to ensure that significant
cunul ative inpacts are avoided. For exanple, wth respect to
sedi nent | oad, we recormend that [FHY and the BLMwork toget her
to:

a) devel op threshol ds of significance for
turbidity and other paraneters that neasure sedi nent
| oadi ng;

b) devel op and i npl enent a nonitoring protocol to
neasure these indicators over appropriate spatial and
tenporal scal es; and

c) develop an inplenentation schedul e for all

potential ly sedi nent produci ng phases of pl anned
proj ects that uses contenporaneous nonitoring data to
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ensure turbidity and other paraneters do not reach the
critical threshol ds established at the outset. [6/]

Appel l ants al so conmented that the conclusion of the draft EA s
concerning i npacts on water quality "does not constitute adequate anal ysis
of the critical issue of cumul ative effects":

The Nestucca R ver segnent adjacent to this project (Powder
Qeek to headwaters) is identified as having a sedi nent probl em
inthe 303(d) List (DEQs [Qegon Departnent of Environnent al
Quality] Water Quality Limted Vdterbodies, July 1996). This
data shoul d have triggered a careful analysis of the extent of
additional sedinent inpacts expected fromthe proposed projects.

It iscritical to properly address cuml ative inpacts to
water quality due to the inportance of the Nestucca R ver for
at-risk salnon runs. The Nestucca R ver has been identified
inthe Northwest Forest Plan as a Key VWdtershed critical for
nai nt ai ni ng anadr onous sal noni ds, incl udi ng Goastal ho and
Seelhead. The Governor's (pastal Sal non Restoration Initiative
(CXR) also includes an enphasis on restoration and protection
of Key Vdtersheds. [7/]

The BLM's Suppl enentary Qunul ative BEfects Anal ysi s

In response to these comments, BLM prepared an additional cumul ative
ef fects anal ysis which the Area Manager took into account in naking his
decision. (Decision at 6.) This analysis set out the CEQdefinition of
cunul ative effects in 40 CF.R 8 1508.7, 8/ and |isted several related
road projects in the Nestucca Rver watershed. It reviewed the cunul ative
effects on water quality and aquatic habitat, fisheries, hunan use,
wldife, and vegetation. Id. at 6-12.

The additional analysis repeated the EA's statenent that the inpacts
of increased water tenperature and turbidity could not be quantified but
concl uded that these short-terminpacts woul d not have a significant effect
on water quality based on the environnental anal yses that had been done for
the other proposed Federal actions in the watershed. Id. at 7. It stated

6/ Letter of July 30, 1997, fromRussell D Peterson, Sate Supervisor,
P&, to Dana Shuford, Area Manager, Tillamook Resource Area, BLM at 3-4.
7/ Letter of July 18, 1997, fromthe Goast Range Association, Friends of
the Nestucca, and Oregon Natural Resources Qouncil, to Dana Shuford, Area
Manager, Tillanmook Resource Area, BLM at 2.

8/ "Qumul ative inpact is the inpact on the environnent which results from
the incremental inpact of the action when added to other past, present, and
reasonabl y foreseeabl e future actions regardl ess of what agency (Federal or
non- Federal ) or person undertakes such other actions. Qunulative inpacts
can result fromindividual ly mnor but collectively significant actions
taking pl ace over a period of tine."
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that cumul ative effects on sal nonids al so could not be quantified but
anticipated that separation of the proposed projects in tine and space

woul d precl ude inpacts fromturbidity that woul d jeopardi ze their

existence. Timng of the in-streamwork during periods of |owflowand use
of neasures such as silt fences should localize turbidity and reduce its
inpacts. 1d. at 8 It referred to studies showng that juvenile fish

tend to acclimate to waters wth lowturbidity and to avoid waters wth
high turbidity and predicted that turbidity | evels fromthe proposed
projects would be | ower than those of a recent FHA project in the area that
did not result inturbidity that would cause avoi dance. 1d. at 9. It
stated that the proposed projects are expected to benefit fisheries because
repl acing cul verts woul d provi de access to presently-inaccessi bl e habitats
and stabilizing slunps woul d prevent future sedinentation. 1d.

The additional anal ysis acknow edged that inproving these and ot her
roads in the upper Nestucca R ver watershed nay increase use of the roads,
and increased use could result in nore fishing, nore accidents, and nore
garbage dunpi ng, and stated: "The anount of increase in peopl e and vehicl es
if any is unknown and any effects related to that increase cannot presently
be quantified." 1d. at 10. Inpacts on wldlife, particularly the spotted
ow and the narbled nurrel et, woul d be fromdi sturbance rather than
habi tat nodification, the analysis stated, but the cunul ative inpacts from
the road projects and ot her noi se-generating projects were judged
i nsignificant because nost of the habitat where the projects woul d be
carried out is of marginal quality and the projects are separated enough in
space and tine that they woul d not repeatedly disturb the sane areas of
habitat. 1d. at 11. The chief concern for vegetation, the analysis
stated, woul d be the introduction of non-native species, e.g., by
nachi nery, and this inpact can be mtigated. Because native plants have
al ready been renoved fromthe roadways where these projects woul d be
carried out, "old-growth communities are not in peril." 1d. at 12

BLMs August 26, 1997, Deci sion

BLMs August 26, 1997, Decision stated that it woul d i npl enent the
proposed actions "largely as described in the EAs, but wth several
additions * * * clarified later in this docunent.” (Decision Record at 3;
see id. at 13-16.) The Decision explained that the roads were arterial
roads whose "function is to act as a collector to other forest roads, and
[an arterial road] usually connects wth public highways or other arterial
roads. * * * The intent of the arterial road is not to be a segnent of a
prinary through-route.” 1d. at 3 n.1. The Area Manager said his decision
would be an initial step in inplenenting transportation nanagenent
obj ectives set by the RP and the ACS Id. at 4. "The transportation
systemand nmanagenent activities were addressed programmatically in the
SalemD strict's Resource Managenent Plan/B S [ Envi ronnent al | npact
Satenent],” the Decision stated. "[T]his Decision is one of nany site-
specific project activities intended to inplenent the intent described in
the RW s Record of Decision.” Id. at 6. The intent of the Decision was
to naintain the roads to serve their existing uses and as a backup route
"in the event of
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energency situations and/or road failures on Sate Hghways." 1d. at 4.
The intent was al so to reduce nai ntenance costs and repair danage done by
the 1995-96 wnter storns. Id. at 4-5.

The BLM Deci sion stated the proposed actions woul d be consistent wth
the ACS objectives of maintaining and restoring the physical integrity of
the aquatic system the water quality necessary for heal thy ecosystens,
and the sedi nent regi ne under whi ch aquatic ecosystens evolved. 1d. at 12.

The proposed actions were "not expected to retard restorati on and
nai nt enance of " six other ACS objectives. 1d. at 12-13.

The Decision stated that the proposed actions and design features, as
suppl enent ed by the Deci sion, woul d be inpl enented "over two operating
seasons to the extent [BLM can reasonably do so in order to reduce
sedi nentation and the cunul ative effects of sedinentation in any one surmer
season.” Id. at 17.

The Deci sion concluded that an HS for the purposes of anal yzi ng
cunul ative inpacts was not warranted because "each of the project[s] was
separatel y pl anned and woul d happen regardl ess of approval of the others"
and because

NEPA requires a cunul ative effects analysis if separate
actions conbine to create larger inpacts on the | ocal environnent
than the summati on of their individual inpacts. A conbi ned
anal ysis such as an HSis required if the several actions take
place wthin a short tine frane and if each project results in a
significant inpact on the quality of the human environnent. Ve
have conpl eted the cumul ative inpacts anal ysis. | do not
consi der that the individual projects woul d contribute
significant inpacts when considering the design features of our
projects and those expected of the projects proposed by the
Federal H ghway Administration. Therefore, an HS or suppl enent
to the existing R\ FES is not necessary on the basis of the
conbi ned acti ons.

Id. Therefore, the Decision concluded, the selected actions, as

suppl enent ed, woul d not have a significant inpact on the quality of the
hunan envi ronnent and were wthin the range of actions described in the
Septenber 1994 final HS for the RWP.  1d.

Appel | ants' Argunent s

Appel lants argue that BLMviol ated NEPA for several reasons. F| rst,
BLM"failed to disclose foreseeabl e i npacts fromincreased traffic.
(Satenent of Reasons (SOR at 2.) Appellants also argue that BLMdid not
adequat el y anal yze the cumul ative inpacts of these projects conbined wth
ot her proposed, recently-conpl eted, and in-progress road projects on water
quality, traffic, or road usage. (SCR at 4, 5.) |If BLMbelieved
information about foreseeable traffic inpacts or about inpacts on water
qual ity was inconplete or unavailable, it was required to disclose this
under
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40 CF. R §1502.22. (SCRat 4, 5.) |Issuing separate EA's for these
projects constitutes inproper segnentation of related actions, Appellants
argue, and conbi ni ng the Deci sion Record and FONS does not satisfy the
requi renent that related actions be evaluated in asingle EAor BS 1d.
at 8 see 40 CF R 8 1502.4(a). BLMfailed to adequately di scl ose

| ands| Tde risks fromthe projects, Appellants argue, id. at 11-12; failed
to consider whether the projects are likely to be hi ghly controverS|aI id.
at 15, see 40 CF. R § 1508.27(b)(4); failed to consider significant
mpacts e.g., inpacts fromenpl oying the roads as alternative routes

in the event of energencies, inpacts to riparian vegetation, and grow h-

i nduci ng i npacts, id. at 15-16; and failed to consi der al ternatives that
woul d neet the stated purposes of the project, e.g., "installing warning
signs, speed control bunps, warning |ights" and ot her techni gues that woul d
neet safety concerns. 1d. at 17. Hnally, Appellants argue BLMvi ol at ed
NEPA "by preparing an EA instead of afull BS* * * ignor[ing] or
mnimz[ing] significant inpacts.” 1d. at 18.

In addition, Appellants contend that the projects are inconsistent
wth the RMP, "maj or upgrades of the road such as road w deni ng or
replacing single | ane bridges wth double | ane bridges * * * are not
identified inthe RWP nor are their inpacts described or assessed.” |d.
at 13. The projects do not maintain or restore riparian resources and
therefore fail to meet (ojectives 3, 4, 5 8 and 9 of the ACS Id. at 14
see note 5 supra. "The BLMis payi ng for these projects wth flood rel i ef
funds even though the bulk of the project is inconsistent with the type of
work that these funds were nade available for * * *." 1d. at 16. The BLM
viol ated NEPA by inpl enenting parts of the Decisi on before public review
periods ended. 1d. at 18. The BLMshoul d resubmt its proposal to the P/
for eval uation under the ESA Appell ants argue, because BLMdid not tell
P& it intended to "turn this road into an alternate through-route” and
this plan constitutes newinfornation that nay affect the species in a way
not previously considered. 1d. at 20. In concluding their SOR Appellants
ar gue that the Back Qountry Byway program of which the Nestucca Road is a
part, "has never been anal yzed properly pursuant to NEPA" |d. at 20-21.

Intheir Notice of Appeal and Petition for Say, which Appellants
incorporate by reference in their SOR they request that we reverse BLMs
Decision and order that an HS or an adequat e conbi ned EA be prepar ed.
(SSRat 2; Notice of Appeal at 2.)

I n subsequent pl eadi ngs, Appellants argue that BLMnust obtain a
permt fromthe Sate of OQegon Departnent of Hsh and Wldlife before
repairing or replacing culverts. (Submission of Hnal Argunent, filed
Apr. 17, 1998, at 2; Response to My 28, 1998, BLMPetition for Rel ease of
Say, filed June 5, 1998, at 4.)

The BLM Response

In response, BLMstates it anticipates an i nconsequential increase
intraffic that would be attributable to increased popul ati on and an
attendant increase in denand for access to recreational areas rather than
to
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the projects. It states it prepared a suppl enental cunul ative effects
anal ysi s in response to concerns about the adequacy of the analysis in
the EA's. "Qven the scope of the action, the effects analysis in [EA

No. (R 086-97-09 at] 20-31 and [the Decision at] 6-12 was adequate to nake
an inforned, reasoned decision,” BLMstates. (Response at 2.)

The BLM bel i eves the bridge repl acenent and road restoration projects
are independent. Carrying out the road restoration was planned for the
year follow ng repl acenent of the bridges but was accel erated in response
to Gongressional indications that it expected the appropriated funds shoul d
be spent pronptly. That does not nean the projects are connected actions,
however. 1d. at 3.

The BLMstates that the interdisciplinary teamthat anal yzed the road
restoration project did not identify |andslides as a significant issue
and, "[i]n fact, the upper Nestucca Rver area is not particularly prone
to landslides.” The project is designed to reduce |andslides and
sedi nentation by stabilizing slunp areas. |d. at 4.

The projects are consistent wth the 1995 RW and wth the 1996 BLM
Wstern Qegon O stricts Transportation Managenent M an, BLMstates. |Id.;
see Response Exhibit 1. The BLMcontends its Decision does not entail
creating a "through-route” or anmount to nmaj or upgrading of the road. 1d.

at 5. The projects are al so consistent wth the ACS BLMstates. |d.

A though there has been sone controversy about whether the projects
were part of a plan to create a through-route, BLMdoes not agree that
the effects discussed in the EA's or the Decision Record were highly
controversial. Nor have Appel | ants presented any evidence that the effects
di scussed under the issues set forth in the EA's were wongly predicted.
|d. at 5-6.

The BLMstates that the source of funding for the projects is
"outside the scope” and that it has acted wth fiscal integrity in deciding
to repair roads and bridges that were danaged in the 1995-96 storns. Id.
at 7.

The safety alternatives proposed by Appel | ants woul d not neet the
purpose of bringing the bridges up to | oading standards or repairing flood
danage to them BLMstates, and were not rel evant to the principal purposes
of restoring the roads. The BLMbelieves it considered an adequat e range
of alternatives. Id.

The BLMdid not prepare an BHS it states, because the EA's did not
reveal any environnental effects that net the definition of significance
incontext or intensity., See 40 CF. R § 1508.27. Id.

The BLM acknow edges it repl aced three cul verts and did sone asphal t
patching to prevent anticipated w nter danage. These actions were

consistent wth the RMP and did not constitute an irreversi bl e conm t nent
of resources in violation of NBEPA BLMstates. Id. at 7-8.
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Appel | ants have not presented any evidence that the effects of the
proj ects on special status species woul d be other than as considered in the
EA s and the Decision, BLMargues, and therefore it does not need to
reinitiate consultations wth PA under the ESA 1d. at 8. The projects
are consistent wth nmai ntenance of the Back Gountry Byway, designated in
1989, that was called for inthe RWP, BLMstates.

BLMargues in concl usion that the Appel | ants have shown no errors in
its Decision and that the EA's "denonstrate that repairs are needed and
that potential relative harmcould result to hunans and the natural
environnent if the actions are not inplemented.” 1d. at 9.

In response to our May 1, 1998, Qder inquiring whether the work it
proposes to do requires a permt fromthe Qegon Ovision of Sate Lands
(DAL), BLMstates that it has determined, in consultation wth DA, that
apermt is not required.

D scussi on

V¢ have frequently said that the environnental anal ysis process under
NEPA i s designed to provi de deci si onmakers wth adequate infornation to
nake a decision, not to ensure a decision that is nost solicitous of
environnental conservation. The issue in this case is not whether these
proj ects are advi sabl e but whet her the deci si onmaker was sufficiently
advi sed to nake a reasoned decision. Mssouri Goalition for the
Environnent, 124 |BLA 211, 223 (1992). As stated in Sate of Woning Gane
and H sh Commission, 91 | BLA 364, 367 (1986):

The National Environmental Policy Act (NEPA) is essentially
procedural rather than substantive. See Srycker's Bay

Nei ghborhood Gouncil v. Karlin, 444 US 223 (1980); Vernont
Yankee Nucl ear Power Qorp. v. NRDG 435 US 519, 558 (1978); In
re Qter Side Tinber Sale, 75 IBLA 380 (1983). NBEPA proceeds
froma recognition that it is inevitable that Governnent actions
w | sonetines occur which nay have significant negative inpacts
on certain environmental values. Wat is critical is that the
Governnent of ficials determni ng whet her those actions shoul d go
forward have a full and conpl ete grasp of the possible
consequences of the activity in order that they nay take steps to
anel i orate adverse inpacts to the extent possible, and, if
certain inpacts cannot be avoi ded, decide the advisability of
proceedi ng and t hereby accepting such i npacts.

The fact that NEPA is essentially procedural, however,
does not | essen the obligations it inposes to devel op a record
which fully discloses the rational e and basis for the deci sion,
adequat el y expl ores the reasonabl y foreseeabl e i npacts, and
fairly anal yzes alternatives to the proposed activity. |ndeed,
the opposite is true. Precisely because the NEPA nandate is
primarily procedural, it is absol utely incunbent upon agenci es

144 | BLA 356

WAW Ver si on



| BLA 98-6

consi dering activities which may i npact on the environnent to
assiduously fulfill the obligations inposed by NEPA

In preparing an EA whi ch assesses whether an HS is required under
section 102(2)(Q of NEPA 42 US C 8§ 4332(2)(OQ (1994), an agency is
required to take a "hard | ook" at the probl emaddressed, identifying
rel evant areas of environnental concern, and nake a convi nei ng case that
the environnental inpact is insignificant. Mryland-National Capitol Park
& Aanning GCommission v. US Postal Service, 487 F.2d 1029 (DC dr.
1973); Onen Severance, 118 1BLA 381, 392 (1991); Yuna Audubon Soci ety,

91 I BLA 309, 312 (1986).

[1] Ve have also frequently said that we will affirma FONS wth
respect to a proposed action if the record establishes that a careful
review of environnental probl ens has been nade, all rel evant environnent al
concerns have been identified, and the final determnation is reasonabl e.
Sout hern Wah WIderness Aliance, 140 |BLA 341, 348 (1997); The Ecol ogy
Genter, Inc., 140 1BLA 269, 271 (1997); B ue Mwuntai ns B odiversity
Project, 139 IBLA 258, 265-66 (1997). A party challenging the
determnation nust showthat it is premsed on a clear error of |aw or
denonstrabl e error of fact, or that the analysis failed to consider a
substantial environnental question of material significance to the proposed
action. Southern Uah WIderness Alliance, supra, at 348; The Ecol ogy
Center, supra, at 271; Hoosier Environnental Gouncil, 109 |1BLA 160, 173
(1989); Lhited Sates v. Hiusnan, 81 IBLA 271, 273-74 (1984). The ultinate
burden of proof is on the challenging party. G Jon and Kat herine M
Roush, 112 I BLA 293, 298 (1990); In Re B ackeye Tinber Sale, 98 IBLA 108,
110 (1987) Mere differences of opi nion provide no basis for reversal.
Id.; Qacier-Two Medicine Alliance, 88 I BLA 133, 144 (1985). See Gady v.
M)rton 527 F.2d 786, 796 (9th dr. 1975).

BLM's NEPA Handbook, which is binding on agency officials, Uah
WI derness Associ ation, 134 | BLA 395, 397 n.3 (1996), states that an
envi ronnent al assessnent

nust describe and anal yze the environnental inpacts of the
proposed action and each alternative considered. * * * The

anal ysis of inpacts nust address direct, indirect and cumil ative
inpacts on all affected resources of the human environnent,
including critical elenents (see Appendix 5). * * * The
anticipated effecti veness of mtigation neasures and any direct,
indirect, and cumul ative inpacts that remain after the
application of all mtigation neasures, i.e., residual inpacts,
nust be described and anal yzed. [9/]

The NEPA Handbook incl udes the CEQ definition of cumil ative effects, note 8
supr a.

o9/ BLMManual, H1790-1, Rel. 1-1547, 10/25/88, Ch. IV-C 1l a (3)(a), (e).
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Federal court decisions applying this definition have required BLMto
anal yze together the inpacts of 60 or nore functionally and economcal |y
i ndependent pl acer mnes that had greatly increased sedinent |oads in B rch
Geek in Aaska. Serra Qubv. Penfold, 664 F. Supp. 1299, 1302- 1304
(D Aaska 1987), aff'd, 857 F.2d 1307, 1320-21 (9th dr. 1988). The
cunul ative inpacts of multiple tinber sales in the Tongass National Forest
were also required to be anal yzed together. dty of Tenakee Springs v.
dough, 915 F. 2d 1308, 1312-1313 (9th dr. 1990).

Recently, in Neighbors of Quddy Muntain v. US Forest Service,
No. 97-35654 (9th dr. Mr. 4, 1998), the US Qourt of Appeals for the
Nnth drcuit stated:

To "consi der” cumul ative effects, sone quantified or detailed
information is required. Wthout such infornation, neither the
courts nor the public, inreviewng the Forest Service's

deci sions, can be assured that the Forest Service provided the
hard I ook that it is required to provide. * * * General
statenents about "possible" effects and "sone risk"™ do not
constitute a "hard | ook” absent a justification regardi ng why
nore definitive informati on coul d not be provided.

In Quddy Mbuntain, three other tinber sal es were proposed for the area.
Pantiffs argued the cumul ative inpact analysis for the sal es was

i nadequat e i n describing the conbi ned effect of the sales on reducing ol d
growh habitat. The Forest Service HS stated that it was "not known" to
what degree isolation of pileated woodpecker popul ati ons "nay be
occurring,” and acknow edged "[t]here is sone risk that the remai ni ng
nature and old growth forests on Quddy Mbuntai n nay not be adequate in
size, if isolated fromadjacent suitable habitat, to maintai n the dependent
species.” A supplenental BS proposed nonitoring to determne the effects
of tinber harvests on ol d-grow h dependent species. The court noted the
Forest Service failed to nention the nunber or percentage of ol d-growh
trees that woul d be destroyed by the three other sales in the area and
whet her those sal es woul d af fect the sane hone ranges as the proposed sal e,
and indicated it did not consider this would be inpractical. See Island
Ewire Public Lands Gouncil v. Lhited Sates Forest Service, 88 F. 3d 754,
764 (9th dr. 1996); Keppe v. Serra Qub, 427 US 390, 410-14 (1976).

Qur decisions confirmthe inportance of a careful analysis of
direct, indirect, and cunul ative inpacts. Serra Qub, 111 |BLA 122,
134-35 (1989); ol orado Environnental Goalition, 108 | BLA 10, 16-18
(1989); John A Ngjedly, 80 IBLA 14, 18-19, 24-25 (1984).

In this case BLMhas not "conpletely failed to describe or assess
any cumul ative effects,” and its Decision does not fail to "address these
issues,” as Appellants argue. (SCRat 6, 7.) The BLMsel ected appropri ate
boundaries for its analysis of cunul ative effects, i.e., the Nestucca R ver
wat ershed, and an appropriate tine frane, i.e., projects occurring during
1997-98. It identified the resources that woul d be subject to cumil ative
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inpacts and the various projects that woul d cause them A though it stated
that nany inpacts could not be quantified, we believe that in this case the
deci si onnaker was not deprived of adequate infornation upon which to base a
decision. Qualitative descriptions of effects or categorization of inpacts
as high, nedium or low as in this case, are acceptabl e anal ysis of

envi ronnent al consequences if not nuch quantitative information is

avai | abl e.

W set forth the environnental analysis for these projects at sone
| engt h above because we believe it denonstrates that "a careful review of
envi ronnental probl ens has been nade, all rel evant environnmental concerns
have been identified, and the final determnation is reasonabl e and that
BLMcorrectly determned an BS was not necessary. V¢ believe BLMs
anal ysis of the environnental inpacts fromthese projects was conprehensi ve
and its conclusion that these inpacts, as the projects are designed, are
not significant, is correct. V& are especially concerned about effects
on threatened and sensitive species and on sal nonid habitat, but we
think BLMs determnation that the negative effects woul d be short-term
and insignificant and that the long-termeffects woul d be beneficial is
reasonable. Ve are not persuaded that BLM overl ooked significant inpacts,
e.g., fromlandslides, increased traffic, or potential growh, or
i nproperly concl uded that inpacts on riparian vegetati on woul d not be
significant. The fact that these projects nay be controversial does not
autonatically nake their inpacts significant. @ acier Two-Medicine
Aliance, supra, at 143-44 (1985).

In sum we concl ude Appel |l ants have not net their burden of show ng
that BLMs FONS is premised on a clear error of |aw or denonstrabl e error
of fact, or that the analysis failed to consider a substanti al
envi ronnental question of nmaterial significance to the proposed action.

V¢ do not believe BLMhas inproperly segnented its anal ysis of
these projects under the criteria outlined in Serra Qub, supra, at 134,
i.e., whether the highway segnent anal yzed has | ogical termni; whether
the segnent has substantial independent utility; whether construction
of the segnent forecloses the opportunity to consider alternatives; and
whet her construction of the segnent irretrievably coormts Federal funds for
closely related projects. It is apparent fromthe record that repl acenent
of the bridges could take pl ace i ndependent|y of restoring the roads and
that restoring the roads does not depend on repl acing the bridges. That
is, the projects are not connected actions that shoul d have been anal ysed
inasingle docunent. See 40 CF.R 8§ 1508.25(a)(1).

As for Appellants' non-NEPA argunents, in our view Appel lants nay not
rai se the issue whether BLMhas desi gnated the appropriate funds to expend
for these projects. See generally Gfford H Alen, 131 IBLA 195, 205
(1994); In re Thonpson Greek Tinber Sale, 81 IBLA 242, 243-44 (1984).

W are satisfied the projects are consistent wth the RWP and the ACS
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Wiet her BLM conduct ed a proper environnental anal ysis of its 1989 Back
Gountry Byway dedi cation cannot be included in an appeal of its decision
about these projects; the tine for appealing that dedi cati on has passed.

A though we caution BLMabout proceeding wth parts of a project under
appeal before the appeal is resolved, we do not find the cul vert
repl acenent and asphalt crack patching in 1997 were an irretrievabl e
conmtnent of resources.

Nor do we find BLMnust consult again wth R/ about inpacts of the
projects on threatened or other species, or that it nust obtain a permt
fromthe Sate of Oegon for the work invol ved in these projects.

Therefore, in accordance wth the authority delegated to the Interior
Board of Land Appeal s by the Secretary of the Interior, 43 CF.R 8§ 4.1,
BLMs August 26, 1997, Decision is affirned.

WIlT A lrwn
Admini strative Judge

| concur:

Janes L. Burski
Admini strative Judge
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